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upon judicial authorization is not reasonably related to a
| egitimate penol ogical interest. The requirenent is further
chal | enged as a product of deliberate indifference to an inmate’s
right totermnate a pregnancy. Finally, it is urged that thereis
evi dence, at |east enough to present a genuine issue of material
fact, that the policy was the direct cause of the Plaintiff’s
injury.

Plaintiff-Appellant Victoria W asserts that the court order
policy frustrated her decision to abort her pregnancy, her
constitutional right, and constitutes cruel and unusual puni shnent
through deliberate indifference to a serious nedical need. She
contends that the policy is not reasonably related to a legitinate
penol ogi cal interest because (1) inmates are often noved w thout a
court order for energency nedical care, so the policy cannot
further inmate security ; (2) she would have paid for the procedure
and for the costs associated with her custodial release, so no
prison resources would have been lost; and (3) there were
alternatives to the court order policy. Def endants, the prison
officials who applied the policy, reply (1) that the policy is
reasonably related to legitimte penological interests, and (2)
even assumng the policy is constitutionally inpermssible,
Victoria cannot show the requisite culpability and causati on.

The district court denied Victoria s summary judgnent notion

and granted sunmary judgnment in favor of the defendants. The court
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held, in relevant part, that the policy was reasonably related to
legitimate penological interests, and even if the policy was
i nperm ssible, Victoria cannot prove the requisite causation. W
agree and AFFIRM the district court’s sunmary judgnent.

I

The facts are, in large part, undisputed, but because this
case cones to us froma sunmary judgnent order, we wll view the
facts in the light nost favorable to Victoria W, the non-novant,
and draw all justifiable inferences in her favor.!?

Plaintiff Victoria W entered the Terrebonne Parish Crim nal
Justice Conplex on July 28, 1999, after her probation for sinple
battery was revoked. A physical examnation given that day
revealed that she was pregnant. Upon informng the nedical
personnel that she wanted an abortion, she was told that she should
nmeet with the head nurse. Victoria requested the neeting.

Prison officials transported Victoria on various occasions to
Chabert Medical Center, a local nedical facility, for prenatal
care. On July 31, 1999, Victoria conplained of back pain, and
prison officials transported her to Chabert, where a blood test
confirmed her pregnancy. She again informed prison personnel that
she wanted to term nate the pregnancy, and she was again inforned

that she nust speak with the head nurse. On August 3, 1999,

! United States Steel Corp. v. Darby, 516 F.2d 961, 962-63
(5th Gr. 1975); United States v. Diebold, Inc., 369 U S. 654, 655
(1962).
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Victoria received a gynecol ogi cal exam nation and was estimted to
be around fourteen weeks pregnant. On August 6, 1999, Victoria
returned to Chabert for an ultrasound, which showed Victoria's
pregnancy to be fifteen weeks and two days al ong. None of this
prenatal care at the |ocal hospital required a court order.

Three days later, on August 9, 1999, the prison’ s nedical
admnistrator, Ed Byerly, was told of Victoria s request for an
abortion. He imediately inforned the warden of the prison, Joe
Nul |, of the request, who sought the | egal advice of WIIiam Dodd,
the Sheriff’s attorney. After speaking with M. Dodd, Warden Nul |
infornmed Byerly that Victoria would need to contact an attorney who
could obtain a court order for her release to obtain the abortion.

Byerly and the prison’s head nurse net privately with Victoria
on August 12, 1999, in Byerly's office. They infornmed Victoria
that she needed to obtain a court order allowi ng her rel ease and
transport to obtain the abortion. The closest facility that could
performan abortion was in New O | eans, about an hour away fromthe
Pari sh. Byerly allowed Victoria to call her attorney, Howard
Marcel l o, during the neeting.2 Victoria instructed her attorney to
obtain a court order authorizing the abortion. Victoria does not
di spute that Byerly explained the court order procedure to M.

Marcell o. Byerly also allowed Victoriato contact various abortion

2 Victoria testified that she had previously retained M.
Marcello to represent her daughter in a tort case, but Victoria
termnated the representation.
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clinics for scheduling and pricing purposes.

Byerly’s insistence that Victoria receive a court order to
obtain tenporary rel ease for the abortion stemed fromthe prison’s
general policy governing elective nedical procedures. Al t hough
unwitten, it is the policy of the prison that an i nnmate who w shes
to obtain an el ective nedical procedure nmust obtain a court order
allowi ng transport or tenporary release. By contrast, energency
medi cal situations that cannot be mnmanaged in the prison are
transported to a hospital wthout a court order. The policy
governing energency nedical situations enunerates exanples,
i ncl udi ng severe i nt er nal / ext ernal henor r hage, | oss of
consci ousness, difficult or |abored breathing, heat stroke, chest
pains, |abor pains |less than seven mnutes apart, and excessive
vagi nal bl eeding. |Inmtes seeking an el ective nedical procedure
were always required to get a court order, but Victoria was the
first inmate who sought an abortion.

It is wundisputed that the abortion was not nedically
necessary. Victoria sought the abortion for enotional and
financial reasons. It is also undisputed that Victoria could not
obtain an abortion locally; she would need to be transported to New
O | eans. Finally, there is no dispute that because Victoria's
pregnancy was so far al ong, her abortion would require a three-day
stay in the New Ol eans’ abortion clinic.

Over the next week, the prison officials heard nothing from
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Victoria’s attorney. On August 19, 1999, Sheriff’s attorney Dodd
reiterated the court order policy to Victoria by letter. The
letter stated that because the pregnancy did not threaten injury or
deat h,

it will be necessary for you to contact an

attorney so that arrangenents can be nmade with

the Correctional Departnent to have you

transferred to a hospital where such a

procedure can be perfornmed if | egal |y

perm ssi bl e. Additionally, you should be

advi sed that unless a judge rel eases you on

your own recognizance for such a procedure

you wWll be responsible for the costs of a

guard who has to go and stay with you while

the procedure is being perforned and during

any hospital stay you may incur as a result of

this procedure.
Victoria was inforned that financial assistance m ght be avail abl e
fromwonen’s rights groups. Finally, Dodd shared wwth Victoria his
suspicion that her attorney nmay decline the representation for
nmoral reasons. Dodd cautioned that any problem she had with her
attorney “was not the problemof” the prison, the nedical staff, or
the Sheriff’'s Ofice. The letter concludes by again stating the
court order policy.

Victoria disregarded the concerns about her attorney,
believing that he was working toward obtaining a court order for
the abortion. She never inforned anyone at the prison that her
attorney was bal king at the representation.

On the sane day, Byerly wote Warden Null, the Parish

President, the Parish attorney and the ri sk nmanagenent depart nment
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to inform them of the ongoing situation. He expl ai ned that
Victoria had been inforned of the court order policy and had
contacted her attorney. Byerly noted that the prison had not heard
from her attorney and that Victoria would soon be past the tine
limt for a legal abortion. He explained that Victoria was
di spl eased with the delays. Byerly nmade clear that the situation
was not a noral issue for his departnent; he was seeking advice on
how to proceed considering that the abortion was not a nedica
emer gency.

On August 24, 1999, Byerly responded to one of Victoria's
requests for assistance by reiterating the court order policy.
Byerly referred her to Dodd’s |etter of August 19, 1999.

Mar cel | o apparently overcane any rel uctance he may have had to
the representation. He filed a notion on her behalf, which the
judge reviewed and set for hearing on the foll ow ng day, Septenber
9, 2008s. At the tinme of the hearing, Victoria remained in the
allowable tine period to receive an abortion. Marcello’s notion,
however, did not request rel ease or transport in order to obtain an
abortion. Rather, it sought Victoria s rel ease fromthe renai nder
of her sentence based on an assertion of the prison’s inadequate

prenatal care.® The judge asked if Victoria sought release for

3 During his deposition, M. Marcello testified that Victoria
asked himfor an early rel ease because of the prison’s inadequate
prenatal care. Victoria disputes this assertion, and we assune t he
truth of Victoria's assertion for the purpose of our summary
j udgnent review.
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medi cal care and then readmssion or if she sought an early
release. Marcello told the judge that his client sought an early
release. The judge then held the notion in abeyance, pending a
medi cal eval uation

Victoria was transported to the courthouse for the hearing,
but neither her attorney nor the judge asked for her to be brought
to the courtroom from the holding cell. It was not until she
returned to the prison that she | earned that her attorney did not
ask for a court order for release to obtain an abortion. She spoke
with her attorney afterwards and he told her that he did the best
he could. He told Victoriathat an early rel ease required a doctor
to evaluate and informthe court on the prenatal care provided by
the prison, and that she would have to pay $1500 for the doctor’s
services. She told M. Marcello that she could not pay for these
servi ces.

Al t hough Victoria conplains that she was deni ed access to the
t el ephone when she needed to place calls, she was allowed on
various occasions to call her attorney and relatives. Follow ng
the court hearing, Victoria submtted requests to prison officials
for an early rel ease because of problens with her other children.
The requests do not nention her desire for an abortion. The prison
responded by sinply stating that the prison officials could not
change the judge’'s sentence.

Victoria asserts that the prison officials knew of her desire

for an abortion at all tinmes during her incarceration and that her

8
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attorney did not contact her or the officials before the hearing.
Victoria was released on Cctober 13, 1999, too late to obtain a
| egal abortion in Louisiana. She carried the child to term and
placed it with adoptive parents.
I

Victoria filed this suit for damages in the Eastern District
of Loui siana pursuant to 42 U.S.C. § 1983, alleging violations of
her federal and state |law rights. She sued Jerry Larpenter,
Sheriff of Terrebonne Parish; WIIliam Dodd, attorney for the
Sheriff; the Terrebonne Parish Sheriff’'s Ofice; Joe Null, Warden
of the prison; Terrebonne Parish Consolidated Governnent (“the
Parish”); Dave Norman, attorney for the Parish; Ed Byerly, Medica
Adm ni strator of the prison; Charles Spence, Mdical D rector of
the prison; and their respective insurers. Victoria sued these
defendants in both their individual and official capacities, but
the district court granted summary judgnent to defendants on all
the i ndi vidual capacity clains. Victoria voluntarily dism ssed al
clains against the Sheriff's Ofice, Sheriff Larpenter, Warden
Nul |, and the Sheriff’s attorney WII|iam Dodd.

Only Byerly, Spence, and Norman in their official capacities,
and the Parish remai ned as defendants. The Parish is thus the only

true defendant remaining in the suit.*

* WIl v. Mchigan Dep't of State Police, 491 U S. 58, 70-71
(1989) (explaining that an action agai nst a governnent official is
tantanobunt to a suit against the governnent itself); Brandon v.
Holt, 469 U. S. 464, 471-72 (1985) (sane); Ashe v. Corley, 992 F. 2d

9
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I n supporting her summary judgnent notion, Victoria alleged
that (1) Defendants pronulgated and applied an official policy
requiring her to hire an attorney and obtain a court order to
obtain an abortion, (2) the official policy violated her Fourteenth
Amendnent right to an abortion and her Ei ghth Anendnent right to be
free of cruel and unusual punishnent, and (3) the policy was the
moving force of her injury. She asserted that the policy was an
undue restraint on her right to an abortion and served no
legitimate penological interest in violation of the Fourteenth
Amendnent . She alleged that the policy was deliberately
indifferent to her request for an abortion, which she categorized
as a serious nedical need, resulting in substantial harm and a
deni al of her rights under the Ei ghth Anmendnent.

In response and in support of its cross-notion for summary
judgnent, the Parish (1) denied that there was an official policy
because Victoria was the first prisoner to request an abortion and
such an isolated incident cannot constitute an official policy as
a matter of law, (2) denied that any nanmed defendant was a policy
maker; (3) asserted that in any event, her attorney, not the
policy, frustrated her effort to obtain an abortion; (4) urged that
an abortion is not a serious nedical need under the Eighth
Amendnent ; and (5) mai ntained that such a policy was constitutional

under the Fourteenth Amendnent because it was reasonably related to

540, 541 n.1 (5th Gr. 1993) (sane).

10
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| egitimate penological objectives, nanely inmate security and
avoi dance of liability.

The district court granted sunmmary judgnent for the Parish,
concluding that Victoria was not deprived of a federa
constitutional right. The court found that there was an offi ci al
policy that was reasonably related to legitinmate penol ogical
interests. The court also held that Plaintiff failed to present a
fact issue on the question of causation, concluding that it was her
attorney’s actions, not the policy, that deprived Victoria of her
opportunity to have an abortion. Finally, the court held that a
non-therapeutic abortion did not qualify as a “serious nedica
need” for purposes of the Ei ghth Anendnent. The court dism ssed
Victoria's federal clains with prejudice and dism ssed her state
| aw claims without prejudice, choosing not to retain jurisdiction
over the state cl ains.

Victoria appeal s the adverse judgnent. She presents the sane
argunents she nmade bel ow, adding that the district court erred in
granting summary judgnent to Byerly, Spence, and Norman in their
i ndi vi dual capacities because the | aw was clearly established and
Def endant’ s actions were objectively unreasonable. W reviewthe
sunmary judgnent order de novo.?°®

1]

Section 1983 provides that “[e]very person who, under col or of

5> Johnson v. Louisiana, 351 F.3d 616, 621 (5th Cr. 2003).

11
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any statute, ordinance, regulation, custom or usage, of any
State . . . subjects, or causes to be subjected, any . . . person
within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and | aws,
shall be liable to the party injured.”® There are three el enents
to establish liability through a Section 1983 action.’ There nust
be (1) a deprivation of a right secured by federal law (2) that
occurred under color of state law, and (3) was caused by a state
actor.® “Section 1983 inposes liability for violations of rights
protected by the Constitution, not for violations of duties of care
arising out of tort law "°

The relevant rules are well established. Minicipalities are
“persons” within the meaning of § 1983.1° They are liable only for
their own acts and not those attributed to them by principles of
respondeat superior.! The |anguage and |egislative history of §
1983 *“conpels the conclusion that Congress did not intend

muni cipalities to be held liable unless action pursuant to offici al

642 U.S. C. § 1983.

" Bush v. Viterna, 795 F.2d 1203, 1209 (5th Cir. 1986).

8 1d.

° Baker v. McCol |l an, 443 U.S. 137, 146 (1979); see al so Doe v.
Taylor Indep. Sch. Dist., 15 F.3d 443, 450 (5th Cr. 1994) (en

banc) .

10 Mobnell v. Dep’'t of Social Servs. of New York, 436 U.S. 658,
690 (1978).

11d. at 691-92.

12
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nmuni ci pal policy of sonme nature caused a constitutional tort.”?'2
Additionally, a 8 1983 plaintiff nust denonstrate that-—
the nunicipal action was taken wth the
requi site degree of culpability and nust
denonstrate a direct causal |ink between the
muni ci pal action and the deprivation of
federal rights.?®®
Causation bears on inplenenting the rule against attributed
l[tability under 8§ 1983, insisting as it does that the |ocal
governnent unit itself be the actor. Indeed, the first inquiry in
a municipal liability case is “whether there is a direct causa
link between a nunicipal policy or custom and the alleged
constitutional deprivation.”* |t follows that when the claimis
that while a nmunicipal policy itself did not violate federal |aw,
it caused another actor to inflict the injury, “rigorous standards
of culpability and causation nust be applied to ensure that the
municipality is not held liable solely for the actions of its
enpl oyee. " 1°
At issue here are the rights to an abortion and to be free of

cruel and unusual punishnent. The Fourteenth Amendnent protects a

woman’s right to choose to termnate her pregnancy prior to

21d. at 691.

13 Bd. of the County Commirs of Bryan County, Cklahoma v.
Brown, 520 U. S. 397, 404 (1997); see also Piotrowski, 237 F.3d at
578 & n. 17.

4 Canton, Chio v. Harris, 489 U S. 378, 385 (1989).

15 Bryan County, 520 U.S. at 405.

13
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viability.® Governnment regul ati on of abortions is allowed so | ong
as it does not inpose an undue burden on a worman's ability to
choose.!” A state regul ation constitutes an undue burden if it “has
t he purpose or effect of placing a substantial obstacle in the path
of a woman seeking an abortion of a nonviable fetus.”?8

The Ei ght h Anendnent, nmade applicable to the states by the Due
Process Cl ause of the Fourteenth Anendnent, proscribes cruel and
unusual punishnent.?!® The original aimof the E ghth Arendnent was
to proscribe inhuman techni ques of punishnent.? The Court has
extended it to enconpass “broad and i dealistic concepts of dignity,
civilized standards, humanity, and decency.”? In Estelle v.
Ganble, the Court held that prison officials inflict cruel and

unusual punishnent if they are deliberately indifferent to an

1 Roe v. Wade, 410 U.S. 113, 153 (1973); Planned Parenthood
of Sout heastern Pa. v. Casey, 505 U S. 833, 846 (1992).

17 Casey, 505 U.S. at 874 (“The fact that a |aw which serves
a valid purpose, one not designed to strike at the right itself,
has the incidental effect of nmaking it nore difficult or nore
expensi ve to procure an abortion cannot be enough to invalidate it.
Only where state regul ation inposes an undue burden on a woman’s
ability to nake this decision does the power of the State reach
into the heart of the liberty protected by the Due Process
Cl ause.”).

18 1d. at 877.
19 U.S. ConsT. anmend. VIII.

20 Estelle v. Gnble, 429 U S. 97, 102 (1976); WI kerson v.
Uah, 99 U S. 130, 136 (1878).

2l Estelle, 429 U.S. at 102 (quoting Jackson v. Bishop, 404
F.2d 571, 579 (8th Cir. 1968)).

14
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inmate’s serious nedical needs.? “Regardless of how evidenced,
deli berate indifference to a prisoner’s serious illness or injury
states a cause of action under 8§ 1983.”72 Not all inadequate
medical treatnment rises to the level of an Ei ghth Amendnent
violation; “[i]Jt is only such indifference that can offend
‘“evolving standards of decency’ in violation of the Ei ghth
Anendnent.”? A plaintiff nust prove “objectively that he was
exposed to a substantial risk of serious harm” and that “jai
officials acted or failed to act wth deliberate indifference to
that risk,” which requires actual know edge and deliberate
di sregard.

These constitutional rights are clear. It is equally clear
t hat when asserted by a prisoner, their scope necessarily reflects
the prison context. “Many of the liberties and privil eges enjoyed
by other citizens nmust be surrendered by the prisoner. An innate
does not retain rights inconsistent with proper incarceration.”?5
The Court has established an analysis appropriate to the unique
circunstances and difficulties of inprisonnent in deciding whether

a prison regul ation i nper m ssi bly limts a prisoner’s

22 1d. at 103-04.
2 1d. at 104.
24 1d. at 106.

2 See Lawson v. Dallas County, 286 F.3d 257, 262 (5th Cr.
2002) .

26 Qverton v. Bazzetta, 123 S. . 2162, 2167 (2003).

15
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constitutional rights.?” |In Turner v. Safley, the Court bal anced
two principles in determ ning the proper standard of review 2 On
the one hand, the Court recognized that certain constitutiona
rights survive incarceration.? On the other hand, the Court
recognized that federal <courts are ill-equipped at prison
admnistration and reformand that these tasks are generally |eft
to the |l egislative and executive branches.® 1|n bal ancing these two
consi derati ons, the Court created a standard for evaluating
“prisoner rights” cases: “when a prison regulation inpinges on
i nmates’ constitutional rights, the regulation is valid if it is
reasonably related to legitinate penol ogical interests.”3!

W are to consider four factors in determ ning whether a
regulation is reasonably related to a legitimte penological
interest:* (1) “whether the regulation has a valid, rational

connection to a legitimate government interest;”3 (2) “whether

2l Turner v. Safley, 482 U. S. 78, 85 (1987) (“Qur task . . . is
to formulate a standard of review for prisoners’ constitutiona
clains that is responsive both to the policy of judicial restraint
regarding prisoner conplaints and [to] the need to protect
constitutional rights.”) (internal quotation marks omtted).

2 1d. at 84-85.

2 1d. at 84.

0 1d. at 84-85.

31 1d. at 89.

32 1d. at 89-91.

3 Qverton, 123 S. C. at 2168. Turner explained that the
| ogi cal connection between the regul ati on and the goal nust not be

16
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alternative neans are open to inmates to exercise the asserted
right;” (3) “what inpact an accommodati on of the right woul d have
on guards and i nmates and prison resources;” and (4) “whether there
are ‘ready alternatives’ to the regulation.”3** The Court explai ned
that this final factor is not a “least restrictive neans” test; to
prove a regul ati on unreasonabl e, an i nmat e nust present evi dence of
a ready alternative that fully accommbdates a prisoner’s rights at
de mnims cost to valid penological interests.® It is the
inmate’s burden to disprove the validity of the regul ation. 3

Appl ying these factors, the Turner Court held that a rule
barring inmate-to-i nmate correspondence was reasonably related to
legitimate security interests, but restrictions on nmarriage were
not.3* The prison’s ban of inmate-to-inmate correspondence was
logically connected to the legitimate security concern of
curtailing escape plans, assaults, and gang activity. The Court
expl ained that the regulation applied only to other inmates within
M ssouri prisons, that the asserted right woul d have a significant

ef fect on other inmates and prison personnel, and that there was no

so renote that the policy is arbitrary and capricious. Turner, 482
U S. at 89-90.

34 1d.

% Turner, 482 U.S. at 91.

% QOverton, 123 S. Ct. at 2168.
3" Turner, 482 U.S. at 91-93.

17
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evi dence of an obvious, easy alternative to the regulation.?38
Accordingly, the Court held that because the regulation was
reasonably related to a l egiti mate penol ogical interest, it did not
unconstitutionally burden the prisoners’ First Amendnent rights.
In contrast, the Court held that a regulation prohibiting
inmates frommarryi ng unl ess the warden found conpel ling reasons to
allowthe marri age unconstitutionally burdened i nmat es’ fundanent al
right to marry.3° The prison argued that the regulation was
reasonably related to legitimte penological interests, avoiding
violent love triangles and supporting the rehabilitation of female
i nmat es who were overly dependent on males.* Plaintiffs presented
evi dence denonstrating why the policy did not serve the alleged
penol ogi cal interests. The prison officials, however, presented no
evidence that (1) alternatives to conplete prohibition could not
satisfy the security concerns, (2) the regulation was logically
connected to the prevention of caustic love triangles, (3) the
asserted right would adversely affect other inmates and prison
officials, or (4) the regulation would prevent rehabilitation.*

As a result, the Court held the marriage regulation facially

3% ] d.

% 1d. at 97-99.
40 1d. at 97.

4 1d. at 98-99.

18



Case: 02-30598 Document: 0051497435 Page: 19 Date Filed: 04/30/2004

i nval id. 42

The Court has found valid various prison regulations that
burdened prisoners’ rights under the First Amendnent,* Fourth
Anendnent , 4 Ei ght h Anendnent, *® and Fourteenth Amendnment*® because
the regul ations were reasonably related to | egitinmte penol ogi cal
i nterests.

|V

W are persuaded that the policy of requiring judicial
approval of elective nedical procedures is here reasonably rel ated
to legitinmate penological interests. The policy was not
promul gated with deliberate indifference to its consequences and

was not the direct cause of Victoria s injury.?¥

42 1d. at 99.

43 Thornburgh v. Abbott, 490 U. S. 401, 408 (1989); Jones V.
N.C. Prisoners’ Labor Union, Inc., 433 U S 119, 129-31 (1977);
Pell v. Procunier, 417 U. S. 817, 822 (1974) (cited with approval in
Tur ner) .

4 Bell v. Wbl fish, 441 U S. 520, 556-62 (1979).
4% Qverton, 123 S. C. at 2170.

4 Block v. Rutherford, 468 U.S. 576, 588 (1984) (holding
prison’s policies of denying contact visits to pretrial detainees
and random shakedown searches of cells to not violate due process
because of valid, rational connections between the regul ati ons and
security).

47 Because Plaintiff has not shown a federal rights
deprivation, as we wll explain, we need not reach Victoria's
argunent regarding the district court’s decision to grant the
i ndi vi dual defendants’ qualified imunity. See WIson v. Layne,
526 U. S. 603, 609 (1999); Steadnman v. Texas Rangers, 179 F.3d 360,
367 n.9, 369 (5th Cr. 1999).

19
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There is no material dispute that Victoria has shown the first
two elenments of nunicipal liability - an official policy
i npl emented by policy makers. The district court concl uded w t hout
difficulty that Victoria denonstrated these el enents. * Defendants
make no serious challenge to these findings on appeal, and we
assune themto be present.

A
1

There is no material challenge to the general policy requiring
inmates to obtain court orders allowng elective nedica
procedures, defended here as an effort to ensure inmate security
and avoid unnecessary liability. These are legitimte governnent

interests.* There is a valid, rational connection between these

48 The district court expl ained:
The Court has little trouble concluding that
the court order policy at issue in this case
constitutes an official policy . . . for
section 1983 purposes. . . . Sheriff Larpenter
acknow edges that “[i]t is an unwitten policy
t hat when an i nmate requests el ective surgery,
the inmate is advised to seek perm ssion from
the District Court, either pro se or through
counsel, by filing the appropriate docunents
to obtain an order setting forth the

paraneters for the procedure, i.e., who wll
pay the guards, if necessary, where the
procedure will be perforned, etc.”

The Court al so found that the nedical staff, through Ed Byerly, was
conplicit in executing the policy.

4 Block v. Rutherford, 468 U. S. 576, 586 & n.8 (1984) (finding
that internal security of detention facilities is a legitinmte
governnent interest); WIlson v. State, 576 So. 2d 490, 493 (La.
1991) (holding that a custodian of a prisoner may be held |iable
for injuries caused by an escaped prisoner if the escape results
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interests and a policy requiring prisoners to obtain a court order
al | ow ng non-energency nedi cal procedures perfornmed outside of the
prison. The policy secures a focus upon each off-site transport
for elective procedures, transfers which place the prisoner in a
| ess-secure environnment and increase the chance of escape. The
transfers also require prison officials to escort the prisoner to
the nedical facility, sonme of which are an hour away in New
Orleans, reducing prison resources and decreasing internal
security. Finally, under Louisiana |law, the Parish is exposed to
liability clains arising fromthe acts of escaped prisoners.> To
m nim ze the ri sks posed by non-energency off-site transfers, there
i's nothing unreasonable in the Parish’ s insistence upon judicial
approval .% The policy places an unbi ased judge between the prison
officials and inmates seeking off-site transport for purely
el ective procedures.

El ective treatnent is not prohibited, although not avail able
within the prison. Rather, an inmate can receive the treatnent by
follow ng a set procedure. Warden Null testified that scheduling

a hearing and receiving a court order are not difficult in the

fromthe negligent managenent of the prison).

0 LA. Rev. STAT. 8 15:811(A) (authorizing the sheriff to rel ease
prisoners in limted circunstances); WIson, 576 So. 2d at 493.

51 See Overton, 123 S. . at 2168-69 (policy decreasing the
total nunber of visitors and thereby mnimzing possibility of
m sconduct and effect on prison resources was rationally related to
internal security).
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Pari sh. That assertion is born out by the facts of this case
Victoria’s |lawer filed a notion that was reviewed by a judge and
set for hearing on the following day - all within the tine for a
| egal abortion.

2

Viewwng the policy as applied to Victoria, it renains
reasonably related to legitimte penological interests. Victoria
asserts various reasons why the policy serves no legitinmate
penol ogi cal interest, but they alone or in sum do not prove the
pol i cy unreasonabl e under Turner.

First, Victoria notes that she was repeatedly rel eased from
the prison without a court order for other nedical care, and there
is no evidence that security concerns are greater for an abortion
than for regul ar nedical care. This assertion does not account for
the distinction between required nedical care, |ike the prenatal

care provided Victoria, and elective nedical procedures.® The

2 |t is clear that Victoria believes that any desired
abortion, regardless of the reason, is an energency nedical
si tuati on. As a result, Victoria does not believe a policy
governi ng el ective procedures shoul d have applied to her. However,
while an abortion is tinme-sensitive and wunique in its
constitutional protection, a non-therapeutic abortion is not a
medi cal energency. The prison reserves energency transport for
condi tions such as heart attacks, severe henorrhaging, and |abor
pains | ess than seven mnutes apart. A wonman’s desire for a non-
t herapeutic abortion does not fit this category. Victoria presents
no reason why a non-therapeutic abortion must qualify as an
ener gency. The constitutional right to choose to abort one’s
pregnancy does not necessarily categorize it as an energency.
Accordi ngly, the Parish was reasonable in applying the court order
policy to Victoria.
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policy ainms to reduce the total nunber of off-site transports and
thereby reduce the effects on prison resources, inmate security,
and potential liability. Victoria' s assertion also ignores the
fact that her prenatal nedical care could be handled | ocally, while
her abortion could only be handl ed over an hour away i n New Ol eans
during a three-day stay. Requiring a court order for an el ective
procedure that requires a round trip to and three-day stay in New
Ol eans i s reasonable.

Second, Victoria contends that the prison would have |ost no
resources by transporting her to the abortion clinic because
Victoria was willing to pay for the procedure and the cost of the
guard. This fact mtigates one concern underlying the policy - the

resources lost by the prison - but it ignores the fact that the

prison is still either short-handed or out the cost of added
personnel . It also forgets that the policy’ s sinple neans of
reduci ng potential liability of the Parish is avoi di ng unnecessary

transports.

Third, Victoria nmaintains that contrary to the finding of the
district court, there were alternatives avail able other than the
court order policy. She clains, for exanple, that the Parish could
sinply have nodified the policy to exclude abortions. But this
fact is not dispositive; as the Court has noted, Turner does not

provide a “least restrictive nmeans” test.* The burden is on

53 Turner, 482 U.S. at 90-91.
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Victoria to show “an alternative that fully accommobdates the
prisoner’s rights at de mnims <cost to valid penol ogical
interests.”® Her alternative does not account for the avoi dance
of liability attained by transporting prisoners for elective
procedures only by court order. She concedes that her alternative
woul d not even allow the prison to require a release of liability
before transporting an inmate for an abortion. In any case, a
ready alternative is only sone evidence affecting the reasonable
rel ationship standard; it is not dispositive.> Here the policy is
rationally connected to the legitimte penological objectives
served - inmate security, avoidance of liability, and prison
resources. It is neither arbitrary nor irrational.

Finally, Victoria relies heavily on Mnnmouth County
Correctional Institutional Inmates v. Lanzaro,® which held that a
simlar court order policy was not reasonably related to a
| egitimate penol ogical interest. Monnout h, however, rested on
different facts than this case. The prison in Mnnouth had a
specific policy governing abortions that were not nedically
necessary. ®’ The policy required inmtes who wanted a non-

t herapeutic abortion to first acquire a court order releasing the

4 1d. at 91; Overton, 123 S. C. at 2167-68.
5 Turner, 482 U.S. at 91.
%6 834 F.2d 326 (3d Gr. 1987).

> 1d. at 328.
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i nmat e on her own recogni zance. ®® A court order all owi ng supervi sed
rel ease was not an option.> The prison did not subject any other
forms of elective nedical care to the court order policy; “rather,
it appears to be an option created solely to address innate
requests for elective, nontherapeutic abortions.”® The plaintiffs
clainmed that the court order policy inpermssibly inpeded their
freedom to choose an abortion and constituted cruel and unusual
puni shment . % They sought a prelimnary injunction barring the
enforcenent of the court order policy, which the district court
granted. The Third Grcuit reviewed the facts to determ ne whet her
the plaintiffs denonstrated a reasonable probability of eventual
success in the litigation.?®?

Fol | ow ng oral argunent in Monnouth, the Suprenme Court issued
Turner, which the Mnnouth court applied. The sol e governnent
interest asserted by the county was the “unspecified, yet
i nsurnmount abl e, adm nistrative and financial burdens [that] w |
result if the County is required to provide access to and funding

for elective, nontherapeutic abortions.”® The court found this

8 1d. at 334.

* 1d. at 334-35.

60 1d. at 335.

61 1d. at 329, 334.

62 1d. at 332-33.

63 1d. at 336 (internal footnotes omtted).
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unspecified assertion was not a legitimte governnent interest
because “courts have been reluctant to consider costs to the
institution a major factor in determ ning whether a constitutional
violation [exists].”®% Because the only interest asserted was
economc, the court refused to recognize it as a legitimate
interest and found the policy unreasonable under Turner.® The
court went on to find that even assumng a |egitinmate governnent
interest, the policy was inpermssible nonethel ess because it was
not reasonably related to a legitinmate penol ogical interest. The
court explained that the policy focused on the nature of the
treatment and not on the gravity of any security risk.% As such,
the court held the policy to be an inperm ssible burden on a
woman’s right to choose an abortion.

The facts of this case deal with a materially different
policy, government interest, and penol ogical concern. \Wile the
policy in Monnouth applied only to abortions, the policy at issue
here governs all el ective nedical procedures. The Monnouth policy
required inmates to get a court order releasing themon their own
recogni zance, making it nore difficult for full-security inmates to
obtain an order of release. But the Parish’s policy |eaves the

decision to the inmate and her attorney; an inmate may seek an

64 1d.
6 1d. at 337.
6 1d. at 338.
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order granting a custodial release. Critically, the options
allowed by the Parish’s policy, unlike the policy in Mnnouth

ensure that a pregnant inmate who wants an abortion will obtain a
court order.

Furthernore, the county in Monnouth all eged only nonetary and
admnistrative burdens as the legitimate governnent interests
supporting the policy; here, by contrast, the policy seeks to
ensure inmate security and avoid unnecessary liability. There is
no dispute that inmate security and avoidance of liability are
| egitimate governnent interests; the only question is whether these
interests are reasonably related to the policy. |In Mnnouth the
court did not find a rational relationship because, anong other
t hi ngs, other prisoners were transported for elective care w thout
a court order. The unequal application of the policy nade it
arbitrary and irrational. But the Parish’s policy does not focus
on the nature of the treatnent; instead, it seeks a judicial screen
of prisoner transports for elective nedical care, wth its
attendant focus on a disinterested decision. The policy’s aimis
to maxim ze inmate security and avoid liability. Nothing suggests
that its purpose or effect was to deter abortions. W are not
per suaded that Monnouth controls this case.

To the contrary, because the policy is reasonably related to
legitimate penol ogi cal i nterests, we find that It was

constitutionally perm ssible.

27



Case: 02-30598 Document: 0051497435 Page: 28 Date Filed: 04/30/2004

B

An ot herw se i nnocuous nuni ci pal policy will support liability
if it is promulgated with deliberate indifference to its known or
obvi ous consequences. ¢’ |f deliberate indifference is shown,
Victoria nust also show a direct |ink between the policy and her
injury. As the policy itself does not violate federal |aw,
“rigorous standards of cul pability and causation nust be applied”?®8
to ensure that the Parish is not held liable for the acts of
ot hers. The facts of the case denonstrate that Victoria cannot
meet either of these burdens.

Victoria contends that because the prison officials knew she
want ed an abortion and continued to i npl enent the policy, they were
deli berately indifferent to her constitutional rights, and that but
for the policy, she would have received an abortion.

As often noted, denonstrating deli berate indifference to prove
muni cipal liability is not easy.

Deliberate indifference of this sort is a

stringent test, and "a showng of sinple or
even hei ghtened negligence will not suffice"

67 Bryan County, 520 U.S. at 406-07; Piotrowski, 237 F.3d at
579-80; Bryant v. Maffucci, 923 F.2d 979, 986 (2d Gr. 1991)
(explaining that for prisoner to prevail on 8 1983 claimalleging
unconstitutional policy that violated her right to an abortion
prisoner nmust show that the policy was deliberately indifferent to
her rights and that city nade a deliberate choice that was the
movi ng force behind the violation).

68 Bryan County, 520 U.S. at 405.
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to prove municipal culpability.?®®

Deliberate indifference here is an objective standard.’” For
exanpl e, continued adherence to an officer training programthat
has proven i nadequate in preventing tortious conduct may establish
del i berate indifference. ™

On these facts, there is no deliberate indifference. Far from
illustrating a continued adherence to a policy that has viol ated
constitutional rights in the past, the policy and the Defendants’
actions in this novel situation denonstrate effort to respond to
Victoria’ s nedical needs. She received prenatal care three tines
during the first nine days of her inprisonnent, confirmng her
pregnancy and providing the details necessary to properly eval uate
the situation. Byerly wote the Warden explaining the situation
and asking for guidance on the Monday followng Victoria s August
6 ultrasound. The Warden contacted the Sheriff’s attorney, and
then informed Byerly that Victoria needed to obtain a court order.
Once Byerly knew the protocol, he arranged a neeting in his office
wth Victoria, the prison’s head nurse, and hinself. He explained
the court order policy to Victoria. He allowed her to use his

tel ephone to call her attorney.

8 Piotrowski, 237 F.3d at 579 (citing Bryan County, 520 U.S.
at 407).

0 Canton, 489 U.S. at 390; Farnmer v. Brennan, 511 U. S. 825,
835- 37 (1994).

1 See Canton, 489 U S. at 390 & n. 10.
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When her attorney appeared confused by Victoria s request,
Byerly spoke directly to her attorney and expl ained the policy to
hi m Because there were no abortion clinics in the Parish and
because the prison could not itself performthe abortion, Byerly
gave Victoria access to directories and a phone to enable her to
| ocate and call various abortion clinics in New Oleans to shop
price and service availability. When Byerly heard nothing from
Victoria’s attorney, he again notified the Warden and noted that
the situation was tine-sensitive. The Sheriff’'s attorney wote a
letter to Victoria and the Warden personally delivered it to her.
The letter told Victoria that the prison had not heard from her
attorney and rem nded her of the need for a court order. It went
further, alerting Victoria to the possibility that her attorney
m ght be having noral qual nms about the representation. Victoria
was allowed to telephone her attorney and nake the necessary
arrangenents. Four days |later, Byerly again rem nded Victoria of
t he policy.

Victoria's attorney filed a notion, which the judge reviewed
and set for hearing the next day on Septenber 9, 1999, well within
the legal tinme period for obtaining an abortion. Prison officials
transported Victoria to a holding cell at the courthouse, although
neither the judge nor her attorney asked for her to be brought to

the courtroom ™ Despite Victoria s request of her |lawer, he did

2 There is no allegation of collusion between the Parish and
Victoria' s attorney.
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not ask for a court order releasing Victoria for an abortion.
Rat her, he asked for an early rel ease due to inadequate prenatal
care. This was the attorney’s choice, not the Parish’s. The judge
testified that if the attorney had asked that Victoria be present,
he woul d have allowed it. The judge also testified that he asked
M. Marcell o whether the notion was for an early rel ease or for a
tenporary release for nedical care, and M. Marcello stated that
the notion was for an early release. There is no evidence that the
court would have denied Victoria s notion to receive a nedica
procedure to which she had a constitutional right. But the judge
did not have the chance to rule on such a notion because the
attorney chose instead to seek an early release. The Parish’s
policy, being a condition of Victoria' s incarceration, burdened her
access to an abortion, but the policy functioned properly and the
bal ance was reasonabl e.

These facts denonstrate that the Parish did not pronulgate its
policy with deliberate indifference to its known or obvious
consequences. This was the first time an inmate requested an
abortion in the Parish. The prison officials and nedical staff
reasonably applied the policy. The various communi cations and
nmeeti ngs show that the prison assisted Victoria in navigating the
policy, and she did so successfully.

The facts also preclude a showng that the policy was the
direct cause of her injury. That the policy itself was reasonabl e,

as we have explained, in turn affects the question of causation.
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But regardl ess of the policy s requirenents, it functioned properly
in this case. Her attorney’s action, not the policy, denied
Victoria an abortion.

In her summary judgnent notion below and in her causation
argunent here, Victoria focuses wupon traditional tort |[|aw
Al though tort principles inform our causation analysis, her
reasoni ng i gnores the uni queness of municipal liability for clains
agai nst instrunents of |ocal governnent brought under § 1983.
Causation analysis for nunicipal liability nust accommobdate the
insistent rule that the | ocal governnent unit be the actor; it nust
not be held liable under respondeat superior. The facts of this
case show that the policy was reasonable and the frustration of
Victoria’ s choice to abort was neither predictable nor the policy’s
doing. Victoria's appeal to Louisiana tort |aw m sses the nmark.

\Y

We conclude that on facts about which there is no genuine
di spute, insisting upon judicial authorization and providi ng pronpt
access to it was reasonably related to legitimte penol ogical
interests. The requisite culpability and causation have not been
sufficiently shown. The policy was reasonabl e and causation i s not
present. The clainms nust fail and we nust affirm the summary
judgnent in favor of Defendants.

AFFI RVED.
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